INTRODUCTION
The Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank) has raised the stakes for financial regulation by requiring more than twenty federal agencies to promulgate nearly 400 new rules. 1 Scholars, regulated entities, Congress, courts, and the agencies themselves have all recognized-even before Dodd-Frank-the lack of rigorous costbenefit analysis in the context of financial rulemaking. 2 The D.C. Circuit has struck down several financial regulations because of inadequate cost- [Vol. 66:9 benefit analysis, with three more challenges to be decided this summer. 3 Members of Congress have introduced legislation to address this problem, including a call for the President to intervene to require more exacting economic analysis. 4 Regulated entities and investor protection groups are vigorously debating whether (and how) financial regulators should engage in cost-benefit analysis, as are a variety of policymakers, academics, and commentators.
Absent from these debates, however, is a serious discussion of the importance of cost-benefit analysis in promoting good governance and democratic accountability. This Essay seeks to fill that void. The lack of attention to accountability is particularly troubling in the Dodd-Frank context, where most regulators are independent agencies and thus less democratically accountable via presidential oversight. In particular, independent agencies are not required to submit proposed rules and accompanying economic analyses for presidential review. Nor are their high-ranking officials subject to plenary presidential removal authority. Without another means of accountability-e.g., a robust cost-benefit analysis embedded in notice-andcomment rulemaking-independent agencies are more vulnerable to agency capture.
This Essay argues that Dodd-Frank regulators should consider more seriously the democratic accountability concerns at play when regulating the financial markets. And those who regulate the regulators (via statutory command, executive order, or judicial review) should pay more attention to the good governance rationales for cost-benefit analysis when deciding whether and how to encourage Dodd-Frank regulators to engage in more rigorous and transparent economic analysis.
TRADITIONAL RATIONALES FOR COST-BENEFIT ANALYSIS
For over three decades-under both Democratic and Republican administrations-cost-benefit analysis has been a fundamental regulatory tool in the modern administrative state. Over the years, Congress and various Presidents have taken a number of steps to require federal agencies to engage in cost-benefit analysis when deciding how to regulate. Cost-benefit analysis, as developed by the last five Presidents, instructs that an agency should "adopt a regulation only upon a reasoned determination that the benefits of the intended regulation justify its costs" and should "tailor its regulations to impose the least burden on society." 5 The traditional rationales for costbenefit analysis have focused on promoting more rational regulatory decisionmaking and thus more efficient regulation.
Cost-benefit analysis furthers these interests in a number of ways. First, it assists in ensuring that regulatory efforts produce a net positive effect on society, which should be a fundamental goal of all regulation. Choosing whether and how to regulate is generally a question of evaluating tradeoffs. Cost-benefit analysis requires an agency to consider the various economic effects of a particular regulation as opposed to possible alternatives, including the alternative of no regulation at all.
Moreover, cost-benefit analysis reduces the risk of unintended consequences by forcing the agency to consider all costs and benefits as well as the range of regulatory alternatives. Regulators systematically overestimate the likelihood of events that come easily to mind-especially recent, highprofile events where regulation failed; indeed, Dodd-Frank is what Larry Ribstein would characterize as a "bubble law" that is particularly susceptible to overestimation of risk.
6 Cost-benefit analysis forces the agency to focus not only on preventing a future catastrophe but also on any other consequences of the proposed regulation. In so doing, the agency forces itself to quantify risks and thus reduces the likelihood that cognitive biases negatively affect regulatory efforts.
Finally, cost-benefit analysis encourages regulators to properly allocate limited resources. Regulators must not merely ensure that regulatory benefits justify the costs; they must make the most efficient use of scarce resources. If an agency can produce comparable outcomes in multiple ways, it should choose the one that imposes the smallest net cost to society, and to the agency itself. Without some form of cost-benefit analysis, the agency has no grounds to make such a judgment. In sum, by requiring regulators to account for the anticipated costs and benefits of proposed regulations, costbenefit analysis increases the likelihood that rules will take into account all relevant considerations, produce net positive outcomes, avoid unintended consequences, be more cost-effective than comparable alternatives, and distribute resources efficiently.
Criticisms of cost-benefit analysis have similarly focused on efficiency and rational decisionmaking. Some critics have challenged the method's ability to accurately calculate costs and benefits as well as the regulators' expertise to make such calculations. In the financial markets context, critics have renewed longstanding arguments that cost-benefit analysis is unnecessarily costly and time-consuming. There are, of course, also well-traversed ethical and moral critiques of cost-benefit analysis. 7 Others have objected to cost-benefit analysis on decisionmaking grounds because it "closes off opportunities for public debate, and substitutes control by a new breed of 'experts' who subtly manipulate the evaluation so that it conforms to the procedures of the market-place." 8 We have explored these criticisms elsewhere and concluded that many arguments against cost-benefit analysis developed in other contexts do not apply with equal force (if at all) in the context of financial regulation. 9 For instance, whatever the value of ethical arguments against the use of costbenefit analysis in the context of environmental, safety, or other regulations, financial regulation is less likely to implicate thorny questions of placing a value on human life or comparing tangible economic costs with less tangible environmental costs, such as the value of wildlife preserves or endangered species. There will still be debates about how to quantify different costs and benefits, but the costs and benefits at issue in financial regulation are generally economic and thus quantifiable without having to engage in valuing noneconomic costs or benefits.
GOOD GOVERNANCE RATIONALES FOR COST-BENEFIT ANALYSIS
Whereas the efficiency and rational decisionmaking arguments are front and center in the debates about the use of cost-benefit analysis in financial regulation, the good governance rationales are seldom seen or heard. Yet they are similarly, if not more, important.
To appreciate the value of cost-benefit analysis in promoting good governance, consider the nature of federal regulation: Article I of the Constitution provides that "[a]ll legislative Powers herein granted shall be vested in a Congress [,] " 10 but in practice Congress delegates substantial rulemaking authority to federal agencies. Unlike members of Congress, agency officials are not elected. This means that citizens, who are bound by the force of law of agency rules, neither directly select these administrators nor have the power to directly vote them out of office. As the federal bureaucracy has grown over time, the President has assumed oversight responsibility for much agency rulemaking. Nonetheless, tension remains between the modern regulatory state and our democratic values.
Because federal agency officials wield considerable power but acquire their positions by appointment rather than directly through the democratic process, their regulations raise concerns of democratic legitimacy and accountability. Cost-benefit analysis helps alleviate those concerns by making agency decisionmaking more transparent to the public and to elected officials who can exercise control over the agencies. Among the stated goals for the use of cost-benefit analysis by executive agencies is "to make the [regulatory] process more accessible and open to the public."
11 Cost-benefit analysis requires an agency to attempt to quantify its reasoning processrevealing which aspects of a problem the agency has taken into account. One can challenge the agency's calculations or even its choices about which factors count in the decisionmaking process. "Armed with this information, the well-disposed president can scold, threaten, or punish agencies that do not produce welfare-maximizing regulations. analysis is not to ensure that regulations are efficient; it is to ensure that elected officials maintain power over agency regulation." 13 A second good governance value of cost-benefit analysis is that it leverages the expertise of the regulators and, ideally, applies it in a neutral fashion to a particular regulatory problem.
14 Agencies do not begin rulemaking on a blank slate, surveying all of the possible solutions to a problem and seeking to choose the best. They begin with a mandate from Congress and, often, strong policy preferences from the President. But Congress does not delegate rulemaking authority to agencies simply to allow the President to shape the details of the statutory scheme, especially in the case of independent agencies. Congress does so at least in part on the theory that agencies will bring to bear technical expertise that Congress lacks. 15 Cost-benefit analysis facilitates the exercise of this expertise by providing a framework that insulates the agencies from powerful political pressures. One way it does so is by focusing on the objective effects of the regulation. As financial markets and attendant regulatory interventions increase in complexity, Dodd-Frank regulators' expertise-and the cost-benefit analysis methodologies that leverage the exercise of this expertise-takes on commensurately increasing importance.
AGENCY INDEPENDENCE AND CAPTURE
Cost-benefit analysis also furthers the important good governance aim of avoiding agency capture by regulated parties. This objective is particularly important in the independent agency context, where the President cannot exert the same degree of control over agency decisionmaking.
Regulated parties can and should provide input into the development of regulations. But the possibility exists that private actors-whether those who are or will be subject to regulation, or others who stand to gain or lose from particular regulatory action-will gain undue influence over the regulators. Such agency capture can occur for many reasons, including the revolving-door phenomenon whereby regulators anticipate taking or returning to jobs in industry and fear alienating the entities they regulate. 16 In the financial regulation context, agencies face pressure not only from those they regulate, but also from interest groups that represent the interests of investors and others who may benefit from, or be hurt by, a particular regulation. And-though perhaps not the classic form of capture-there may be undue pressure put on the agency by high-ranking agency officials with particular policy agendas, or by the politicians who helped those officials obtain their positions within the agency. Cost-benefit analysis does not by itself prevent such influence. But, when coupled with notice-and-comment rulemaking, the resulting transparency in agency decisionmaking should substantially disarm the threat of agency capture. 17 Notice-and-comment cost-benefit analysis provides a significant protection by requiring the agency to reveal the factors that underlie its analysis. If interest group pressure has distorted the agency's calculations of costs and benefits, the analysis is likely to reflect such influence and provide Congress, the President, the courts, and the public at large with an opportunity to demand course correction. Moreover, such transparency raises the cost of attempts at undue influence, as regulators should be less willing to adopt less efficient positions if they know that the origin of those positions will be revealed.
These protections against agency capture are particularly important in the Dodd-Frank context, where most regulators are independent agencies that are further removed from presidential control than traditional executive agencies. For instance, the heads of independent agencies are not subject to plenary presidential removal authority. And, unlike executive agencies, their rulemaking processes are not subject to presidential oversight via review by the Office of Information and Regulatory Affairs within the President's Office of Management and Budget. 18 Instead, the ultimate defense against independent agency capture is the public nature of the process itself, with the threat of congressional (and perhaps judicial) oversight and correction.
In striking down an SEC rule for inadequate cost-benefit analysis, the D.C. Circuit seems to have recognized this value, remarking that the agency must "apprise itself-and hence the public and the Congress-of the economic consequences of a proposed regulation before it decides whether to adopt the measure."
19 As Henry Manne has observed, cost-benefit analysis in financial regulation serves the important democratic function of making "the discussion of new regulations more open to truly informed community comment as opposed to special-interest pleading" and assures the public that "their comments will be examined by sensible and knowledgeable experts and not bureaucrats interested mainly in the political implications of a new proposal." 20 Without conducting a robust cost-benefit analysis that is made public and transparent via notice-and-comment rulemaking, defenses against agency capture are undermined.
CONCLUSION
Despite decades-long bipartisan support for cost-benefit analysis, regulators of financial markets (whose rulemaking is not subject to presidential review) have been slower and more haphazard in adopting this method than their executive agency counterparts. Especially now that Dodd-Frank has exponentially increased the amount of financial rulemaking and considerably raised the stakes for regulating the financial markets, financial regulators can and should ground their rulemaking in a proper cost-benefit analysis to arrive at more rational decisionmaking and more efficient regulation. Conducting a rigorous cost-benefit analysis via notice-and-comment rulemaking also makes for good governance. Without such public transparency-especially in the context of independent agencies-democratic accountability suffers, and agency capture becomes a greater threat.
For these reasons, the lack of attention to good governance in the current debates about cost-benefit analysis in financial regulation is particularly disconcerting. Dodd-Frank regulators must grapple with these accountability issues themselves. If they do not (or continue to do so inadequately), Congress, the President, or even the courts should, and likely will, intervene to encourage more exacting and transparent economic analysis. As part of that intervention, these regulators of the regulators can and should impose more democratic accountability over the independent agencies Dodd-Frank has charged with the daunting task of regulating the financial markets.
